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Dear Secretary Searcy:

The attached written ex parte contact was made today on
behalf of the American Express Company.
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GARDNER, CARTON & DOUGLAS
1301 K STREET, N,W.

SUITE 900, EAST TOWER

WRITER'S DIRECT DIAL NUMBER

Jemes S. Blaszak
(202) 408-7157

WASHINGTON, D.C. 20005

(202) 40B-7100

FACSIMILE: (202) 289-1504

september 9, 1992

CHICAGO. ILLINOIS

Charla M. Rath
Special Assistant
Office of the Chairman
Federal Communications Commission
Room 814
Washington, D.C. 20554

Dear Ms. Rath:

On behalf of myself and Laurel Kamen, thank you for meeting
with us last week to discuss the views of IDS Financial Services
on issues raised in the Commission's telemarketing docket (CC
Docket No. 92-90). During our meeting I referred to telephone
sOlicitation legislation that has been enacted in Texas, and said
that the legislation gives companies sUbject to it flexibility to
use "reasonable measures" for developing company maintained do
not call list. You will see from examining section 119 of the
enclosed Texas Senate bill that companies sUbject to that
legislation are directed to, "implement in-house systems and
procedures so that every effort is made not to call consumers who
asked not to be called again." Obviously, the state of Texas has
opted to give companies substantial flexibility in implementing
in-house do not call lists and systems.

~
.

," -
Ja S. Bla
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E~~ROllED

AN ACT

S. 8. No. 1169

1 l'elatlllq to the re9ulatlon of c:onlllllmer telephone calls, proYiding

2 ci~11 penalt.i~4 and injunctive reliet.

1 BE IT ENACTED 8Y THE LECISLATURm or THE STATE or TlXASI

4 SECTION 1. Title 4, Bu.1l1es8 • Commerce (;ode, Is iIlm-.nd'!d by

5 ~ddlnQ Chapter 37 to read as tollow~l

6

1

CHAPTER 37. TELEPHONE SOLICITATION

See. 31.01. DEFINITIONS. In this chap~~r;

8 (1) "Automated dialing i'lnnOUll,,=.~.:.:1l....g_--,=d.;::e..-v_1.;::c.:e_··_......;.:.;m~§.;::a.:.:n.:.s

9 ~utomated equipment ysed !y.~ telephone solicitation or coll~~tion

10 tha~,1s c.~p'alJle;

11 LA) of storing telephone numbers to be called or

12 h~g a random or sequential number generator capabl~ of p~g~u~lng

13 numbero to be called; a~d

14 (B) alone or in eonjunct:lon with other

15 eqUipment, of e~nveyin9 a prerecorded or oynthcslled yole. message..

16 t~ the number called without the use of a live operaLor~,

1, (2) "Con:sumec" means a pe~~on why, 18 solicited to

18 pucehalo, lea~~, or receive ~~l.umer 9Q9c1 ~r servlci.

19

20

(3) "Consumer good or service" m~An9t

tAl r.Al property or tangible or int~ngible

21 p~rAonal property that ia normally used for pers~nal, tarn~ly, ur

22 houGehold purposes, includln9 ..pet'sulUsl property lntenc1ed to hl!l

23 atto~hed Lv ur installed 10 any rial prOpRrty!



· ,

t f ..

lot .;. ,j ,J~ lJ;;: ~,':: \."
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1

2

1

4 p~opetty.

5

I·

(B) a cem.t.~y loti

jC) a tlme-ch~r. eetate; !~J

(0) a a.rvl~u relatea to real o!--personal

J4) "rnnsllmer telephone oall" mean. all ul~!:!ol1clted

6 call made to a r •• ldential telephone n~m~~t by a telephone

, SOlicitor tOI

8

9 servicej

.(~) 8lJlicl t a sale ot a con.umet good or

10 is) .cUoit' an cxteneion rJt t:reri.:.;I~.t.:..._..:t::.;::o:,.::r_--=.a

12 tel obtain i~~9~ma~lun that will or may h~ UQQd

13 to directly ~~~!cit I ~.l! of a £onsumer gnod or iervice or to

14 extend cre~1t tor the ~Ale.

IS (5) '''rel.phone £oUcitor tl means ~_IJt:uon \olho make!-.2!.

\6 eau••• to b. mad. a con.ume~ tel!p~)o!~" Cl.l1, 1nclud1ng a r.iIll1 made

17 by an Automated d!~~i~g ~t:vlc§.

~!c. 37.02. SOLI~ITOR rOF.NTITYl PERMISSIDLE HOURS!.

19 DISCONN~CT. (a) A telephone .olioitor m4Y not mak~ d consumer

2U ~~lephon. call to & con~um.t unlee!!

21 11) the te!~ph~~~ .olicitor identift!s himlelf or

22 her.elf by name an~ !dentlt1el the bU81~e.~ nn who.e behalf tho

23 telephone .oli~!lO' ia calling and t.h~ plIrpoi. of the c~ll

24 !rnmedi.tdY AttIE mak lng r.(lntact with the oon~umet to ~ttom . lila ~411
,

25 11 ml4aL
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1 (2) the ~el.'!P.hone solicitor makes the call after 12

2 ~90~ or before 9 p.m. on a Sunday or after 9 a.m. and before ~ p.m.

3 on a weekday or a saturdAy: and

4 (3) for thol. e~ll. in which _~n autumated dial

5 announcing devioe iG ua.d, where tech~ic.l~y ~osslble, the device

6 muc~ disconnect the. consum~r's telephone line within 30 second$

1 ~fl~~ lermination or the call by either the telephone colicitor or

e tne consumer.

y (b) A conlumer talephone call _is n~t' subject to the

10 p.1ovloions of Cubaection.(.) u.L.~.h1B section it the call j A mAd'!:

11(~ 1 1n response to the expUII;IJ r.9ue.~ of the

1 2 CO~~liUll1' t ;

13 (2) prlm~rl1y in connection with an existing debt or

14 contract for which payment or performance ~~a no~_!Jel::n completed at

15 the time of the e~ll~_or

16 (]) to. consumAr With whom the telephono ~olicitor

17 has a print or existing bUlineaa rolationship.

18 Sec. 37.03. CIIARGI::S TO. CONSUMER CREDIT ACCOUN'l'. A pe rson

1~ who lIells consumer. 90utl~ and ,.rvices through thfl! 1l~P. of a

20 telephone .ol1.~!tur may not make or submit A ehar9_ to a conlumer';

21 ~~.dl~ ~ard account unl,s.:

22 (I) the seller provide. that the conaumer may receive

23 a lull refund lor the return of undamaged and ul1used._y'ItJ<,)1I or a

24 canoellation of se~~lcell by providing notice to the ~~Il~r not

25 later than the .ev,nth <Say att..-r the date the conlumer receives the



S •B. No • 116 ':)

1 iooda or services an~.ln which the ,,11er will ~roce8al

2 CA) a refund not later th!!L!h!.....l.Q.~~!L-.!.f~cH

3 th! ddte the ,eller tecelv... the returned mcrchandi!G lculII th~

4 conlumer,

5 ta) a f~!~ (~~ulld not later tnan the 30t!!.~y.

6 otter the pu!"!!}la:lii'!c yf services cancels ~n order for t~~£hose

7 of .!!~v~sell not putorme4 or IS pro rata rafund for Any •• rv.!~el]j_~

8 y~t per (ormed tOf the c(')n~lI1mert

9 (2) the seUer provides to lilt' consumer a wrItten

10 contract fUlly des~fib!~9 the goods or serv;r.e9 being offered, ~he

11 totol price L9 b_ charged, the ",me, a~~rel., and bu.inc~h~~r

12 the ;!!~l~r!. and any term, or coniti I: ions affecting the uh dll(]

13 receives trom the cnnlltl1mer a e1gned oopy of liIuch cont;.£.!ili.-.£I.

14 j3) the seller i! al~ ~H9.nlzatlon that:. gllill) Hies f~

15 and h,;a obtained litn I!xcllIption trom tederal Income tax trom the

IG Int~cnal ReVlnUI ~.rvlc8 !loiter Section 501 te) (3), Inte~na~. R~v~ll!!!.

17 Codl or 19R~ (26 U.S.c. Seotion SOl(c)(J»!

18 Sec. 37.0.,. ENFOnCEMEN'l'. (!) 'fl'. attorney genel'al'~ r.ltfic!,

19 .hall inv~ati9.t. a eo~pl~~nt relating to a violation of thia

20 ch.pt!~ AnQ may pet1tion a d1striet court fot a te~pota~l

21 Ee.traln1nq orQer to restrain -! oontinuing :'lol.qu!~ of ~

22 chapt.[ and tor the as.ellment of a civil penally ~. p'covlde4 by

23 section l1.0S or thia code.

24 ib) A distriot court, on_.p-=tit~oll uf the attorney g~ral'Sl

~S~!.otflc. and on ! finding by the court that a peraon 1. violating
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1 E!9~u~ures.2 that eV.H"Y effort 11 m~c3. not ~v .call con5~.!.--,::ho

2

3 neceaaary power and authori~y ~o ~ntorce the provisiona of thi3

4 aection.

5 Sue. 120! 'l'he cnmmiuion by l'\llQ ShAll ~"!~I.!__Hl.!l_a l('\~al

6 exchangl tela[)hone company or tel!phoilC: cQoperatlvA i~m it:;;

7 cUltomera of the provi.io~. ot Chapter 17 0f--!~~~!!-!

8 Commerce Coda and ~ec~i~~ 1!9 ot thig Act h~:

(~) lllilenina the notice annually in lhu bill~

11 (2) publiahing the notic! in the consumer inEotmA~ion

12 paoel !"If ita local telephone dlr~~tvry.

SECTION 3. Thi' Act teakes attect .Janl1ary 1, 1992.II

14 SECTION 4. The lmportanr.e of thh lcghlation Clnd the

15 crowded ~ondltlon or the calendare in both hous~. create an

15 emergency and an public necessity that

17 constitutional rule requiriu~ bills to be read on three several

18 daYI ~n .ach hou•• ue 8uspended, and thh rula h hereby e\l:lp.uded.

I·.·
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